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Illustration 1 

What do you mean by Special Anti-Avoidance Rules [SAAR’s] 

 

Solution 

The Income-tax Act, 1961 contains only Specific Anti-Avoidance Rules [SAARs] to prevent tax 

avoidance.  SAAR targets known tax planning schemes which are commonly used by taxpayers but are 

not acceptable owing to misuse or abuse of tax flaws, or they result in a consequences unintended in 

the law.  In the Act, the following may, inter alia, be considered specific examples of SAAR: 

1) Section 40A(2) on excessive or unreasonable payments to related parties not deductible. 

2) Section 80-1A(8) on transactions with tax exempt entities to be valued at marked value. 

3) Sections 92 to 92F on transfer pricing regulations applicable to international transactions.  These 

provisions also made applicable to specified domestic transactions by the Finance Act, 2012. 

4) Section 93 on avoidance of tax by transfer of income to nonresidents through transfer of assets, 

rights or interest. 

5) Section 94 on avoidance of tax by certain transactions in securities. 

6) Section 94A transactions with persons located n notified jurisdiction.  

7) Section 2(22) (e) on deemed dividend. 

8) Section 40(a)(i) and (ia) on disallowance of expenses for non-deduction of tax at source. 

9) Section 9 on scope of ‘income deemed to accrue or arise in India’.  The Finance Act, 2012 had 

widened its scope to overcome the Supreme Court’s ruling in Vodafone and some other cases. 

10) Explanations 1 to 13 to Section 43(1) on determination of actual cost of assets ignoring 

agreements, etc., in certain cases. 

Tax treaties also provide certain anti-avoidance rules for instance, Limitation of Benefit [LOB] 

Clause and concept of Beneficial Ownership. 

 

Illustration 2 

M/s. Solaris Chemicals Ltd. Is a company incorporated in India.  It sets up a unit in a Special 

Economic Zone [SEZ] in F.Y. 2019-20 for manufacturing of chemicals.  It claims deduction of 

profits earned from that unit as per section 10AA of the Act.  Is GAAR applicable in such a case? 

 

Solution 

There is an arrangement of setting up of a unit in SEZ which results in a tax benefit.  However, this 

is a case of tax mitigation where the tax payer is taking advantage of a fiscal incentive offered to 

him by complying with the conditions imposed and economic consequences of the provisions in the 
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legislation e.g. setting up the business unit in SEZ area.  Hence, the Revenue would not invoke GAAR 

as regards this arrangement. 

 

Illustration 3 

 M/s. Solaris Chem Ltd. Is a company incorporated in India.  It sets up a unit in a Special Economic 

Zone [SEZ] in F.Y. 2019-20 for manufacturing of chemicals.  It has another unit for manufacturing 

chemicals in a non-SEZ area.  It then diverts its production from such manufacturing unit and shows 

the same as manufactured in the tax exempt SEZ unit, while doing only the process of packaging 

there.  Is GAAR applicable in such a case? 

 

Solution 

This is a case of misrepresentation of facts by showing production of non-SEZ unit as production of 

SEZ unit.  Hence, this is an arrangement of tax evasion and not tax avoidance.  Tax evasion, being 

unlawful, can be dealt with directly by establishing correct facts.  GAAR provisions will not be invoked 

in such a case. 

 

Illustration 4 

M/s. Solaris Chem Ltd. Is a company incorporated in India.  It sets up a unit in a Special Economic 

Zone [SEZ] in F.Y. 2019-20 for manufacturing of chemicals.  It has another unit for manufacturing 

chemicals in a non-SEZ area.  It transfers the product of non-SEZ unit at a price lower than the 

fair market value and does only some insignificant activity in SEZ unit.  Thus, it is able to show 

higher profits in SEZ unit than in non-SEZ unit, and consequently claims higher deduction in 

computation of income.  Can GAAR be invoked to deny the tax benefit? 

 

Solution 

As there is no misrepresentation of facts or false submissions, it is not a case of tax evasion.  The 

company has tried to take advantage of tax provisions by diverting profits from non-SEZ unit.  This 

is not the intention of the SEZ legislation.  However, such tax avoidance is specifically dealt with 

through transfer pricing, regulations that deny tax benefits.  Hence, the Revenue would not invoke 

GAAR in such a case. 

 

Illustration 5 

M/s. Solaris Chem Ltd. Is a company incorporated in India.  It sets up a unit in a Special Economic 

Zone [SEZ] in F.Y. 2019-20 for manufacturing of chemicals.  It has another unit for manufacturing 

chemicals in a non-SEZ area.  Both the units work independently.   M/s. Solaris Chemicals Ltd. 

Started taking new export orders from existing as well as new clients for unit A and gradually, the 
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export from unit B declined.  There has not been any shifting of equipment from unit B to unit A.  

The company offered lower profits from unit B in computation of income.  Can GAAR be invoked on 

the ground that there has been shifting or reconstruction of business from unit B to unit A for the 

main purpose of obtaining tax benefit? 

 

Solution 

The issue of tax avoidance through shifting / reconstruction of existing business from one unit to 

another has been specifically dealt with in Section 10AA of the Act.  Hence, the Revenue would not 

invoke GAAR in such a case. 

 

Illustration 6 

ABC Ltd. Has 2 factories one of which is in SEZ, Company moves the produce of the non SEZ factory 

at a price considerably lower than the fair market value to the SEZ factory.  This lowers the cost of 

production of the SEZ factory and the goods are sold from therein after insignificant value addition. 

Consequently, the SEZ factory shows higher profits and that entitles the assessee to claim a higher 

deduction from the computation of income. 

Can General Anti Avoidance Rules ‘GAAR’ specified under the Income-tax Act, 1961 be invoked in this 

case? 

 

Solution 

As there is no misrepresentation of facts or false submissions, it is not a case of tax evasion.  The 

company has tried to take advantage of tax provisions by diverting profits from non-SEZ unit to SEZ 

unit.  This is not the intention of the SEZ legislation.  However, such tax avoidance is specifically 

dealt with through transfer pricing regulations that deny tax benefits.  Hence, the Revenue would not 

invoke GAAR in such a case. 

 

Illustration 7 

(i) Y Ltd. Is a company incorporated in country C1.  It is a non-resident in India. 

(ii) Z Ltd. Is a company resident in India. 

(iii) A Ltd. Is a company incorporated in country F1 and it is a 100% subsidiary of Y Ltd.  

(iv) A Ltd. And Z Ltd. Form a joint venture company X Ltd. In India after the date of commencement 

of GAAR provisions.  There is no other activity in A Ltd. 

(v) The India-F tax treaty provides for non-taxation of capital gains in the source country and 

country F1 charges no capital gains tax in its domestic law. 
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(vi) A Ltd. Is also designated as a permitted transferee of Y Ltd. Permitted transferee means that 

though shares are held by A Ltd. All rights of voting, management, right to sell etc; are vested 

in Y Ltd. 

(vii) As per the joint venture agreement, 49% of X Ltd. Equity is allotted to A Ltd. And 51% is allotted 

to Z Ltd. 

(viii) Therefore, the shares of X Ltd. Held by A Ltd. are sold to C Ltd., a company connected to the Z 

Ltd. Group. 

As per the tax treaty with country F1, capital gains arising to A Ltd. Are not taxable in India.  Can 

GAAR be invoked to deny the treaty benefit? 

 

 

 

 

 

 

 

 

 

 

 

 

Solution 

The arrangement of routing investment through country F1 results in a tax benefit.  Since there is 

no business purpose in incorporating company A Ltd. In country F1 which is a LTJ, it can be said that 

the main purpose of the arrangement is to obtain a tax benefit.  The alternate course available in this 

case is direct investment in X Ltd. Joint venture by Y Ltd.  The tax benefit would be the difference 

in tax liabilities between the two available courses. 

The next question is, does the arrangement have any tainted element?  It is evident that there is no 

commercial substance in incorporating A Ltd. As it does not have any effect on the business risk of Y 

Ltd. Or cash flow of Y Ltd.   As the twin conditions of main purpose being tax benefit and existence 

of a tainted element are satisfied, GAAR may be invoked. 

Additionally, as all rights of shareholders of X Ltd. Are being exercised by Y Ltd. Instead of A Ltd. 

It again shows that A Ltd. Lacks commercial substance. 

Hence, unless it is a case where Circular 789 relating to Tax Residence Certificate in the case of 

Mauritius, or Limitation of Benefits clause in India Singapore treaty is application, GAAR can be 

invoked. 

Country C4 
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Z Ltd. 

Y Ltd. 

X Ltd. 

A Ltd. 

Country F1 LTJ 

49% 

Debt 
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Illustration 8 

Discuss in brief some distinguishing features of General Anti-Avoidance Rules [GAAR] and Specific 

Anti-Avoidance Rules [SAAR] 

 

Solution 

The following are some distinguishing features between GAAR and SAAR. 

SAAR [Specific Anti Avoidance Rules] GAAR [General Anti Avoidance Rules] 

 These are specific and help reduce time and 

costs involved in tax litigation. 

 These provide certainty to any tax payer while 

formalizing specific arrangements. 

 These don’t provide any discretion to the tax 

authorities. 

 There is always a possibility that the tax payers 

find loopholes and circumvent these limited 

application, specific provisions. 

 These involve necessarily granting the 

discretion to the tax authorities to 

invalidate the arrangements as 

impermissible tax avoidance. 

 They have a far broader application and 

hence interpreted in a more extensive 

manner. 

 GAAR has the potential to counter more 

effectively and outsmart the tax payers 

in their “out of the box thinking” and 

their approach in devising new means of 

tax avoidance. 

 


